














“quired o ki Pos ir 
ei hin er be of 1 2 P. & M. cap. 13. 5 and 2 
M. cap, 10. bein tl die, ee a 
cutor and witneffes and put them into’ and he is likewife: 
take the examination of the perfon accufed,, this ico be 
oath and put into avriting. 

And thefe extusliantionl apeblieitonlibens le sh alhcaieesian 
into the general feflions of the, peace or to the gaol-delivery 
cele fall soqyite 3, Peli, te Pan ts een Orda St 
informations or examinations prefently, or poffibly it may cr 
time, the prifoner may be continued: in the ouiody Of toe aloha 
many he deesinel ier tee era ree ur fa 
place of cuftody, till the examinations can be taken. _ ae 

But this muft”be difpatched in fome convenient time, an + 

efore, P. 43 Eliz. C. B. Scavage and Tateham (a), BS atin: 

ati fle eileen ens ey = pee 
the mayor of Pomfret, a juitice of peace, upon fulpicion of 
the Bact con o pn eco of ait 


that he might detain him three days upon th fsccount, 
Sk 6 Sw ot sree ae ofecyto 





fore muft eye Ls and therefore he muft be 
ted, or at leaft bailed. 
- TI. As touching commitment or imprifonment of a party 


“* brought before a Say aay ic a thefe 
gt ae tobe oberveds = Eve 


Pea ict bt ors igh we npn 
a breach of the peace done ‘in his prefence, yet’ in that cafe 
nitment of him ought to-be'a mittimus under feal thus it - 
‘nae pod? Mita BuR. Seg pug 
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cc inet to apes 
nature of the: ‘Saas briefly, mira for 
burglary i in othe the houfe of F: 8. Ge. 


the ptifoners and their ¢ 
is fit to mention the ‘na head the | 
of the mittimus," * tho this is not ys neceflar 
feal and fub{cription of the juftice|to the mittimus is faffici 
to the gaoler: vide fapra(**) <9 Dalt.365 & 
be fupplied by averment, that it was done bythe juftice. 
have a certain date’ of the yearand-day (*). 4, eithould. 
have an apt concfufion, namely to detain him till he be thence ’L 
= aeerens by due courfe.of law. 2 Co. Infiit. iii selpaied iat 
- But altho it bertrue, semaine nen f° 
the caufe, the juftice committing, the date, the apt ‘conclufio 
am far from bidhing che Here that hath not all. 
saaiaainies Sia ars abe 
And therefore the juftification in falfe imprifonment ag 
pale iiny bo’ good Oy Vistas EE Satan and it feems t 
rary to the opinion: of my lord Cole, whi sfupray,) th 
cape be fuffered willingly by. the gaoler upon fuch a ge 
rant, it will be felony in_him: vide = ad 
p- 609. De Societe acon eo im se 


st: tle tales oy beans: ld 


and therefore binds, not =a 
mrt to bail or ante 






Regularly the Laeeaw. af ease of 
: beret of if the “offenfe be committed and the patty taken 
rit t hath a gaol, (as the Gatchoufe at Weftmin- 
-,) the to the. gaol of the franchife, by the ftatute of 5 A. 4. 
ee 

- © Only fometimes it hath been ufed by the juftices 5 ofrritiies to fen } 
fick prifoners, which are bailable and have nog-“ieir bail ready, 

4 “fone private prifon, as the New Prifon in AMfidlefex for fome fhoft 

a time, “till they can “procure their bail : but't/’s hath always been Zif- 
- iked-by the juttices of the king’s bench afd gaol-delivery as incon- 

Ki # _ venient, and not agreeable to the law /d, " 
4. If the prifoner be bailable, yet the joftice is not *eund 
“kata but the prifoner is bound tp tender it, otherwife the 
Hn tn a4) m juftice may Commit him; quod vide 14 H. 7. 10. a. per 
, Fineux, accordingly adjudged 7. 40 Eliz. C. B. Callin’s 

bi cafe ; and fo of a fheriff, that hath taken a man by ' capias, where he 
is bailble ‘ 
Thus far touching commitment of an offender.. = 
* “But in fome cafes the offender is neither difcharged not committed, 
"ut bailed, and that comes next to be confidered. 
~’ But becanfe the bufinefs of bail.is large and various, I fhall refer 
that to the next chapter.- 
a tain 


Burn, Title Juftices of the Peace, 
¢ 









| (a) Bee'\the ‘cafe of Kendal and Roc, State Tr. Vol. IV. p. 862. @ fupra, Part fn 


), 
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AAP. XV. 


Joona Neahonle he apes 3. By whom (a). 


[9/4 tn hae manner it is to be done, by writ or without writ (¢). 





























fpadeia fief 
Bail and mainprife are ufed : 


Gye in B-mode ani 
But yet io’ a proper and legal pee 
prife iso Ceqgnizance in the fum certain, but b 
He, that is atgeed per manucaptionem only, i isc wut of cuftody ; | 
e that is bailed, isn fuppofition of law till cuftody, 
Kas that take him t Vare in law pipes b> 
him to bring him in; aoe if a man be let to. mair 
pofe in the king’ s bench, )an appeal or other. fuit ¢ not 
\againg, him as in cuftodi mbre/calli ; but if he be let to 2 
“fuppofition of law ftill in guftedié mare/calli, 33 E. 3. 
36 E.3. Ibidem 13. 32 H. 6. 4.4. Protedion 13. and ac- mee 
cordingly the books of 21 H. 7. 20... per Fineux, aoa 
9 E. 4.2. a. that feem to differ, are to be underitood. 3. 
fometimes the r By meagre: themfelves both in bail and 
~are in fums ce in, as fhall be fhewn, yet the entry on record in 
the one cafe is deliberatur per manucaptionem, and in the other ene 4 
traditur in ballium. Ne 
But now for the kinds of bail properly {0 called, atic 
ap sy 
. Sometimes it is in no fum certain at all, but traditur in be 
to S. and this is the ufual forrp in all bails in civil actions in the 
ing’s bench ; and antiently it was fo alfo in criminal cafes, naam 
thall be fhewn, it differs. 
And of this kind was the antient form of that bail, while 
corpus pro corpore, which now is rarely ufed in that form, and d 
reafon why that is difufed is, becaufe there was antiently a loo 
opinion, that he, who was bail in this. ma er for a felon, ‘was tobe 
hanged, if he brought not in the pri: 
Mainprife 12. but the truth is, all his. 


cabbie aoe hg lg 











ciiedloll a incite 
e. Dalt. cap. 114. p. 305. (a). 


cie ney and the fam of the recognizance is nigh in 
him that is to take it, and therefore he may examine 
“upon oath ; but how thefe are punifhable hat ufficient | 
» thal be faid hereafter. 
reais ‘The fureties ad flandum juri doth fren port alfo, that 4 
fhall plead to the felony; and therefore before the ftatute‘of 
Marlbridge, cap. 28. (b), if the felon hadftood upon his privilegium 
‘elericale and would not anfwer the felony,’ his bail had been amerced, 
which is remedied by that ftatute. salad 
8. ‘The third fort of bail is that, which is indeed the’ true and re * 
bail, which is not orily a recognizance in a fun certain, but 
‘a taking to bail, the true form whereof is contained in Lambert's 
Fupice, Lib- V. cap.'23. p. 264. Memorand? quod die, anno, 8c. co- 
gam, ec. venerunt A. SB. &S ceperunt in brallinm J. S. captum & 
detent pro fufpicione cujufdam felonie ufque proximam generalem— 
* ‘gadle deliberationem in comitatu preedifto tenend’, & affumpferunt, viz. 
quilibet eorum fub pana 201. de bonis & catallis, terris & tenementis 
dorm © cujuflibet eortm ad opus didli domini regis levand’, fi pre- 
‘didtus J. 8. ad eandem proximam gaole deliberationem non perfonaliter 
“comparebit coram jufticiariis didti domini regis ad diftam gealam de- 
_ fiberand” affignatis ad refpondendugn ditto domino regi. tune & ibidem 
> fuper pramiffis, or fuper iis, que ad tunc & ibidem ipfi objicientur, jr 
gather according to the antient form ad fandum reéto de latrocinio om 


difto fecundim legem & confuetudinem regni Anglie. Dat. /ub failln 
a es die, anno, Fc. Vide F. N. B. 250. Crompt. 157. 6. 
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But the feal need not be, for he is a judge of record, only his hand 
fubfcribed, or fubfcribed capt. & x Syecte die anno fupra- 






Tose ee warrant iffues under 
i oF ae the .bail a tc 


Bu ee ca juftice of jase RT Mees orif 
om eo gine rie ean 

































recognizance i8 vi Sr 

and fometimes the condition is containd in the body of th 

ut fupra: Only it is to be remesnbred, rat wl 

_ is i bal, pny mifdemeanor either upon the return of of 

j habeas co: pus: <a otherwife, the return of record’ Du to | 

. that and a Swnynittitur marefealla. enived, and then 2 
fu 


all perfons, that - bailed in the king’s bench, 
So be tn cxpaibaba 





ppofition of law firft fe 

The advantage of this*kind of bail is this, that it 

» recognizance in a fum certain, but alfo a real bail, ‘and 

czy &hd may be sanithed, by fine beyond the fum me 

be recognizance, if ther be caufe, and may resfeize the 

if they doubt‘his efcape, and bring him before the juftice or cou 
and he fhall be ‘sommitted, and fo the bail be difcharged of his 

nizance. 36. 4. Mainprife 13. 32 E. 3. Tes sites =. 


_ Fufiice, f- 157. ¢ vi 


I thall not meddle with bailing of prifoners in civil aan or’ 
offenfes lefs than felony by acts of parliament, only thus much. 
Regularly in all offenfes either againft the common law or 
parliament, thas are below felony, the offender is bailable, u 
. He hath had jtdgment. 2. Or that by foime' particular « 
Ft of parliament bail is oufted. vs ; 
“What aéts of ‘parliament ouft bail in jit ta ili ’ 
thofe aéts is not my purpofe to declare, they are very well ec 
bs Mr. Dalton, cap. 114. ( ); and tee wegen de 48 regis, f.154. 
b. 8 fequentibus. Ssh teal 
I'relaion to capital offenfes there ae eh of pa 
“Tiament, that are the commion land-marks toijchi 
of not bailable; viz. 3 F. i: ot Waptns 1° 
- cap. 10. LR. 3. Mis + Fi 
pea ‘ 











baling , 

f dy they moft eorimoaly werey"and fuch fub- 

either under the fhetif or as bailiffs of liberties 
tl of ie [as appears from the words of the fta- 

Et pur ceo que vi (counts &F autres queux ont prife ret fas pri- : 

And therefore the ftatute did not extend t toweyrts of juf- * 

“much lef to the court of king’s bench: vide 2 Lo. Inftit. p. “fi w 


86. Super hoc flatutum ; neither doth this fiatute- ingly of itfelf exte 
40 j s of the peace, for they were not jn being till 1 E. 3. 
therefore the ftatute of 12 P. & M. wap. 13. efpecially makes 
this ftatute of 3 E. lea direétion touching bailing of offenders, 

“And therefore it feems alfo upon the f¢me reafon the ftatute of 217 ~ 
E. L. cap. 3, de Sinibus levatis, that directs and authorizeth jultices of.$ 

_gaol-delivery to inguire | of fheriffs and others, that }lave let out of 
- prifon by replevying perfons : not replevifable, or have pffended againft 
| the flatute of Weflminfter, and to punith them accordfag to that ftatute, 

er “extends not to courts or juftices of the peace, but py to fheriffs and 

-fubordinate officers. = 
> And the truth is, it could not be well applicable to any but them, 

for as all writs of homine replegiando, de manucaptione, &@ de odio & 
atid. were direéted to the theriffs, fo in moft cafes what was to be done 
| in thofe times for bailing of prifoners was moft commonly. to be done 

rs oy the theriff. 

y _ This ftatute declares, 1. Who. were not bailable by the commor 
law. 2. Who from thenceforth iKiould not be bailable; and 3. 
thes “fhould be bailable, and inflicts punifhment upon fheriffs and baits 8 
ailing thofe that are not replevifable, and not ot bailing thofe that a 
ees ; x 
this a& extends not only to fuch bailments as might be virtute 
but alfo to bailments by force of the comimnon writ de Aomine 
iando ox de manucaption®; whereof hereafter, 
bacon» ai nt upon. this chapter (d) hath given us 

b t of this atu, phat d teal depeiine bse ie 











ch AO ae cemaal 
mn law, 





tae hat wee imei a 



























And as-té the point of bail so 
"after the ftatute’ef 3 E. 1. till Tater: 
, Cae manflaughilér,: or the il 
fortunium, for they, t: z 
not bail in the other threy ‘cafes. 
And this held tniverfally as) 
vs Wtices of of peace; but as to others, 
The court of king's’ might and ftill may bail i 
whatfoever, ‘tven in high treafon or murder, for the court i is clin 
law coram ipfd-rege. 4 Co. Inflit. p. 11. 2 Co. Infit. p.- 486. but this 
is in the difcréti®n of the court, and none can Challenge it de jure. ¢ 
~ ‘And this bailertint in the King’s behch may be upon am original int 
_ di€tment before them i in thé county where they fit, or upon an 
ment removed by certiorari, or upon a prifoner removed by Ka 
éorfus before or after an indi€tment taken; vide infra.” ¢ 
In fome cafes juftices of gaol-delivery may bail in ale = the 
“ a man. 
. Ifa man be found guilty of a death /¢ de, sfondendo, or ‘per nfor 
nium upon his trial, the juftices ofgaol-delivery may certify the m 
into chancery, that the party may fue his pardon of coutfe, and in the 
— time bail him till the next feffions. 3 E. 3. Coron. 361. 
And the fame law it is, if the coroner’s inqueft only find it 
» fe defendendo, fuch inquifition fhewing the fpecial matter, as 
it ought, is good, Sramf. P.C. cap. 1. f- 15. b. 26 Eliz. 
cafe, Crompt. de pace, f. 153. b. & 28. a. id the rcafon of 
of 12 E. 3. cited by Crompton, that in an i ent before the ¢ 0 
ner: fe defendendo, the words Te defended were void aind ft 
is not beeatife they were sad — bat becnufe sot 












3 co yt fi ay 2 Clie. cap. ey, ‘518: ee 
——wifido is good before sj urftice gaol-deliv ‘but it is 
_mot good before’ jut 






upon fuch an indié 













: omnes : _pardon. fe 


10 slew pisiganjon._2 oT Ie -* 
: Re 
tr gaol-delivery upon 
sat Ox indictment [it appears } 

: of gaol-delivery, that he 
y were,cormitted), the Fg of 


{ er sah wide 31 
Aisil 15%: e. oe 
n ‘of the. ‘mind:that the famegindee { Shutt yworth] was of 
at if he be con tupon a.trial againft the opinion g¥ the judge, that 
- can. bail him to fue his pardon; but all he may at to reprieve him 
jndgihent, and certify for him for a pardon. 

And therefore it feems to me there is. no diffetence between_ this 
-. cafe and that of Dyer 179. a. where aman is convict, and i it 
; ie doubted whether :he be within clergy, yet he remaineth 

; bailable. 
ie Any: Ifa man be indicted a murder.at the feflions of gaol-delivery, 
and prays his trial, but the profecutor for the king is not ready with all 
Tut _ his evi e, the judge may tailing trial till anotker feffions and 

















neglect a the profecutor, or that his pretenfe i is merely a: eri 


MAP 
ol e by. the common 
nb regis: fits igunot 


Ol-delivery fee the interval of, oe : 
Randing his conviction: d that of 


a 


eel, 4 


Se party in, seein pos koown 4 it often pradtifed at New. i 








pe Chart. cap 
king’s perfonal cma tho fuch @ perfon fo 


courto of bie’ s bench apes wee Babias corpus " 1 dee iy 
Co. a » 55618 Re x 


Or of wae ‘juftices, ‘bins by. ar ef dos 
to law within their feveral jurifdictions ; tay. 
P Xs altho thefe Were bailable in many cafes by /the courts thea ive ‘ 
procefs, yet they were not Vailable by the common writ de homine 
rina but are excepted therein, nor by the theriff virture ofa. 

till the ftatute of 23 Hi"6. cap. 10. % i arin . 
- 4, Fourthly, Or for the Foreft; perfons, Stapelfiaged by tbe sin “ 
eyre in the foreft, are not replevifable by the common writ ame i. 
replegiandlo. Me fi 
II. The fecond part of this ftatute is enadting or declarations ne 

are not bailable ; but fo far as this ftatute looks, it only concerns he 
fheritf and bailfffs, ‘and the cotimon writs of Aomine: replegianda, or, 
de manucaptione, which are:dire&ted..to the fheriff, tho afterwards 
was made the rule in many things to juftices of peace, £9'c. by 
ftatutes of 1 & 2 P. & AL and 2 & 3 P. & M. de quibus infrar 
And the cafes wherein bail is reftrained by this ftatute, are thirteen 
in number, forme in refpect of the heinoufnefs and weight 53 
fenfe, as treafon,’ burning of houfes, gery of ee Se. 






















em beeitleh] is 
the procefs of law. Ae 





e Snake inet belube ees opin rol shales 
. Crompt. 5 iat. a 
t if the ordinary had had she Ehcenrid in his a 
et him to bail, he was punifhable: ‘vide 15 HE. a 
if a man be outlawed for felony, and be taken upon a vifbe 
and plead in avoidance of the outlawry againft him that he 
is of. another place, and fo not the perfon wed, or bring a writ of 
Ria: 3] error to reverfe the outlawry. and 3 fipn | his errors, the court 
of king’s bench may bail, him; and it is not unufual fo to de, 
‘Whether the outlawry be upon an appeal or an indictment. 
Ifa man be indiéted or appealed for fuch an offence, wh-rein bail 
“may be taken, the indiment or appeal does aot hinder bs bailment, 
~ becaufe: it ‘induceth no fufficient ptefamption of his gui) ; if he we ¢ 
~ bailable before indi€tment, he is bailable aftzr, 2 Co. Lr /tit. fuper /Pit. 
Weft. %. cap. 15. and fatutum ipfum F. N. B. 24. 22 Affix. 94.- 
“Dut not allowed till he hath pleaded :o the indi€tme it, 16 Affe. 1. 
29 Affix. 44. 
| But if a man be indiéted before juftices of a higher jurifdiction, as 
before juftites of oyer and terminer, he cannot be bailed by juftices of 
peace, for they cannot proceed'upon an indiétment taken before fu- 
Befior judges, tho otherwife the caufe might be within their 
lizance. 
2. Perfons that have abjured for ee’ are not bailable, for they 
are attainted in law. 
_.. $. Approvers in felony are not bailable, becaufe they do confefs 
ie themfeives guilty. 
F 4. Perfons taken with the mainouvre are not bailable, becaufe it is 
/ fate manifefum. — 
: at is intended of the thief himfelf; for if 4. fteal goods, ‘and 
to B. and B. is taken with them, 2. is bailable. 
Perfons that being committed for felony break prifon, are not to 
bailed ; for, 1. It carries'a prefumption of their guilt. 2. It is a 
radded felony to the former, for which | they ftood committed. 
Notorious thieves: and herein” common fame, and other cir- 
es may be mae cnt unlefs they can flew 
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Pic: it be for a 2 ae ca 
“he may not only be bailed but 











wheter he be indiéted or not; thefe are neither bailabie by virt 
the common writ de homine ratlectons nor ex officio by the fh 
bailiff of a liberty. 
But all or any of thefe are bailable le'by the court of king sb 

2 Co. Infiit. 189. ae 
IIL. The third thigg provided th this ftatute, is to declare : who 
si by the fheriff, and they are of feven kinds. ios 
. Perfons indiéted before the fheriff for larceny, if they have 106 
taste accufed of other felonics before, or as the writ of the iter, 
7. 83. 6. 268. b. ftyles them, if they are of good fame, 
This therefore lies very much in the difcretion and true in 
of the theritf, or other juices thar eomibie them. os 




















J i attaint, a a seceMiryis taken 
bss ve indiétment; + be, 
be bailed, notwithftanding use at- _, 


bye 
pete ee murder. 43. 3.173. * 
? 41 Affz, 16. 


aman sia ta cafes of offen againft acts of par- 
e the acts of pees exclude bail. 


> the c thes wherein by liar a@ the party i is bailahle. me 
refore though a party be takai: and thejtenor of the 
to — him without bail or n'ainprife, yo if the off; pie 


pit a This flatute adds a penilty, 1. for ‘ailing a oA fon not baila’ Ae’; | . 

eg he be a fheriff, conftalle, or bailiff of fee, he fall lofe his offre: 

if if he’ be an under-bailiff, or not a bailiff of fee, he fhall baie 

f ae ‘three years imprifonment, and be fined at the king’s pleafure. 2. And 
‘en he fhall detain perfons replevifable after furety offered, he fal b be 

ng = And thus far foe the flatute of 3 E. 1. 


? a. Tit Bail per totum. Sedonto-o fiahe: C. Tit. Bai'y. Blackf. Com, ch, 22, 
bean 5 Ok Spommiennens Ma Baka it 4 

































cap. 10, : Pie 
I fail therefore take thefe Bok . 
I? The ftatute of 34.3. cap. 1. gave them po 

* malefactors, and to commit them to cuftody, 

good behaviour, which snot intended perpetual, 









. 6. caps 10. there is not on! 

let out by fufficient foretic es parties arrefted — 

perfonal a@ibns, and upoMjndiétments of trefpats, (except p emf 

unicatio capiendo, condemnation, judgment, ecu 

tion, furety of the peace, or by commandment of the juf- - 
tices, or perfons taken upon the ftatute of labourers),” yet 
their power of bailing of felons, &c. by the. fatute of SE 

tinged. 

Il. By the ftatute of 1 R. 3. cap. 3, .“ Forsfaidich as perfons 

“ been tiken and imprifond upon fufpicion of felony, fometim 

* on light fu 5. Somes y malice, and detaind without b 

* mainprife, it is enagted, that every juftice of peace within their 
“ have power to let fuch prifoners,to bail, as if they had 

 indi@ed before them at their feffiohs, and fh have power 

“ quire of efeapes.” eto “4 adel on ve 

This gave power to any | one pre 

for felony, and excepts not manflav, 

before this a& they could ta a oe 

+ itfeems was fomewhat 


Bisted or malice Ps vhs 











; Mee 16s see Mo cap. 13. Ss aie 
ally enagted. bet : 
whereas the pean H. 7. is general, that two jutices 
"fet to bail fuch ; as are bailable by law, this ftatute in exprefs >. 
} makes the fatute of 3 E. “E Ree ee ee ne OF ball 
juftices.” 

















\ 
2. ‘That any perfon arrefted for nflaught ; or shee § 
ie bailable by law, or fufpicion thereof, (:hall not }% 
but by two juftices of | peace, whereoffine of the gkorum, both/'o 
t at the bailing of fuch offender~‘and to cert’<y it in writi\: 
mext gaol-delivery ; but the juffices of peace find coroner i’ - 
indon [and the county of Middlefex, and in other tities, voroogist o— 
‘and towns corporate within their feveral jurifdictions] to do as for- 
_ metly: _juftices of peace, Se, offending contrary to the true intent of 
Fi isan att, the juftices of goel-delivery may fine them, 
Theftatute of 2 & 3 P. & A. cap. 10. only provides for ex- 
ons: ‘and informations to be taken by the juttices of peace, 
p ‘as well por commitment as ba’ling of any prifoots for manflaughter, 











‘ 1y- 
ral Upon tliefe ftatutes, and tha: of 3 E. 1. which exprefly faith, 
«© That for the death of a man 4*) a perfon i is not bailable by law,” 
| a eee oe ee of 











3 “a aie villes wake by ‘mitarcatare hall 
“= the coming of the juftices i in eyre ¢ or ‘gaol-delis 
« thal! be wied ;” and if in cafe of # death, hs fai 
« “more ih calor a fimple uae Mies 13 





















«the Iate chief juftice Hyde, who acepetiigly did fet a fine of 
* 20/, upon a learned , being a* juttice of peace, and 
“E207 an antisot ferjeant at Ww for bailing a man in cafe of ma 

. which I knew to be true; ant this 







That in cafe\ of murder Ysjs of all hands teh that the 5 ( 
t bail, but i it is to be done regularly only i in 





one of the quorum nica: bail by any la 
3. That whet! con 
cidendi, or not, ie if the party be i i 


4. But if ae bea manflanghter c 
no more, anda party fufpected is brou, 
peace, busses one is of the quorum, if’ 


tices of peace, dior one is of the quon 
that by virtue of the ftarute: of | R. 3. cap. 3. Whi 
one juttice o f peace generally to bail any petfon th 
if it appear to him to be a light fufpicion, (whereof he muft ne 
eh hi ee renee ae ad althe 





‘cftminfie: te < or kiero eae 
no Bail at paatis bw, yetsit muft /be in-_ 
ertainly known, for it Peirilty pro~ 

en upon a light fufpicion fhall be baild; and 

sheactock the ftatute of 1 & 2 P. & MM. -whien it makes the ? | 
1 ftatute: ‘of Wefiminfier 1. the ftandard of their prov- gding in 

t of bailment,. and yet fuppofeth one taken for manflaugiee 
mutt mean fuch a manilaughter, where the party is [only] 

not where the thing is ‘done [hy him]; for the words bail-,. © 

» do not ee ‘refer to felony, \phich is the Ifit antecedent. 

and by this conftrod all 

biel ftand teeter (e). . 





































fo Since our author wrote ‘there has {“ame term or fefvons, And if a 
fen another very ‘material ftatute in re- ¢** fon fo commit ime made his 
on to bailment, viz. g1-Car. 2. cap. 2. “ er or petition aspaforefaid, ‘hall 
monly called the babeas corpusa&. By. *> indiéted and tritd the fecond term” 
fatute, A 7. ‘¢1f any perfon com- “ feffions after his commitment, or upon 
mitted for higttreafon or felony fhall * huis trial, fhall be acquitted, he be 
ncourt the fir!  dife’ er from his um rifonment. 
This which is related by bifhop 
Burnet in ns hiftory of his own times, 
Vol. 1. p. 485. to pee nee the houfe of 
lords in a very remarkable manner,) is ge- 
nerall Bic et the great bulwark of 
) mitment, the court. is requir pos Engl iberty, altho upon fome important 


motion made the laft day of the a it et been a op proper, as 
» to fet at liberty fuch P icles rafon, for atime. Sce 
bail, unlefs it appears to the jourt 6 Ay 15. 1 Geo. : er 8, S cap. 30 
oath made, that the witneffe sa 9 On, 1+ cap. 1. 
é: % da" : 



























: Be PR oncerning 

~~ And thefe are of four kinds. 

manucaptione. 3. Habeas corpus. 4. D. 
I. The wyt of homine replegiando lits f 

“a mifdemeanor, wherein by the law he is t 

the writ there is an exception of the, death, of: a Bye 







ices, here it's capitals Jur hs 
y this writ the theriff is to deliver the party by gg 
he returns, that j: 8. makes title to the perfon i impri bi 


the fame nh ee. where the bufinefs maj 
be returned non ef? inventus, then a capi 
againft him to : ; 
withernam to take his goede. 
il. -The writ af ma 








prife, both Pb the Chance 
1. The general writs of mainprife age 

Regi. f. 268. 8 fog. and F, N. B. fo 

writs feem to be grout ded or direéted 














Gil tucking tbe poner ofthe heat to take 
of felony, either by commifficn wa in his Turn. 
he power is repetld by the fta of 28 E. 3. eap. 9. 
to the fatter, though the power of taking indi@mentScontinues in’ 
's Turn, yet by the ftamte of 1 £. 4, cap. 2. they are to 
them tot the juftices of peace to be determind it. their feffions; , 
put the fheriff nor his bailiffs are not to arreft or attacu: ony peeina 
thereupon ; and the like law is for ‘bailiffs of hundreds, who ‘i: aa . 
leet of the hundred or Turn accompanying it. 
And. therefore as to thefe, the writ of ainprife i is confequentially 
away, according to my lord Coke, i comment {per Weftn. a 
15. 2 Infiit. p 190. CEN! ° ih 





es pace, and fome other cafes, as fhall be fardaer fhewn. ¢& © 
~2. The _fecond fort therefore of thefe common-writs of mainprife, 
| ‘were for fuch ors as were committed by others, if they were 
| fuch as by the ftatuteof Wefim. 1. cap. 15, were bailable, and the 
writ of mainprife in'\this cafe continues in force and ufe to 
Fe this day ; as for inftance, 
i an approver, if the ty 
ther be taken by warrant of 
ae <cmtan of. OAS dy 


=e 







hace dad ipa Wha bls can nei- 
thera juitice aafpaace, but by the 


ne  indidted before the juftices of peace 
Ming, 250. 4. as ceiey toa bars 













be bailed without 
eh writ a 















ef 28 E. 3. cap 

7 thus far for the general 
2. Special writs of main 

. cuties for Aofe, that were sot’ oe 

~ —-Tbus it was ufual in antient times by the King's Special we arrant,’ 
fometimes by fpecial commiffion, fometimes by insanediaa weit 

* of chancery ip in-cmes of war, to deliver. perfons ‘in prifon for fel 
ya Ais to go into foreign parts in the king’s wars, 

ene, and clfewhere, at the king’s wages, & flabunt redlo 

_ after their return, # quis verfus eos loqui voluerit, and upon 

not fuch mapucaptions int the chancery to have charters 
{ee preceder's of fuch eymmiffions and writs, Pat. 22 B. 

oger Brat rzun, and »Villiam Breveford. Ret. eas 

A 11. OF mm, 12. e 

gel in England’ for felony other crimes per manucaption 
Fand*; and th like co ams upon like oceafions i om 

agtis of other k i 
And thus far for writs of mainprife. 
Ill. The third ufual writ for bailing of criminef 

corpus, and this isa writ of a high nature; foy/1 

fully cormmitted, they are'to be difcharged 

or if bailable, they are to be bailed; if p np 

committed. 

"This writ iffues otft=af-thofFeat 

different ufes and effects, We 
1. Ft may iffue out rakes 

Chequer ; a gS Soe to be “RY 










































tof rings i the court of coethocksiel ought not toons, 
him to the Fleet, nor difchatge him of the imprifonment, nor yet 
eb: ra him to anfwer oni for they have not co  apeean of , 
‘committed “6r a riot or © 
:d therefore) all they ony 
‘to mair rife upon | “he. 
of criny., for which* he 
tye “committed by the juttic 6 and to re bah ok bodykto. 
theriff’s. caftody upon his commitment sek tfte crime. 2 








on of 16 Car. 1. oie 10. they have an origi- 
Se |, difcharge, or commit upon an Aabeas corpus 

mitted by the council-table, as well as the. 
. that altho there hein, oe for the 


and CWpmcgeys Mey Have an 5 original 
sfeorpus, and to bail, or difcharge, or 
hactaes there be no ipo returned. 





























king 5 with his 
court hath conufance, i 
then in the term the court may. ’ ke 
action, and mand him, if 
ceeded on below. : 

But upon the writ ad faciendum 8 des ks Dug at ot 
a matter of ime to be return’d, for that ee ne ae 
ad [ubisBiendram. m 


matters only of crime, ae is not regularly to iffue D 
but in the txrm-time, whet the « court may Judge of of the 
or difcharge the prifoner ( ¥. A 


‘ 1 le 4 rs 


\ c 
(b}) By the ftatute of 32 Cor: 2. Sea. +f meme yet 


fuch#writ may iffue gnithe vacation time rn 
beifif of any perfon, fic ftands commit> 





y Day 
ie % 


Ure 40 


BS 


véd for any crime (uplefs for felony or j 


wkalon laity: ered in the warrant of is made Noe appecr and i 
commiitment, or as aces Sry, before to any.“ ablence betore othe 
petit treafon, or felony, or upon fufpicion ** the return of fuch 
thereof,) other than perfons convi&i or in  * caufes of the cpa 
execution; for by that flatute it is provided, 
* That if any fuch perfon, or any one on — ** pal 

*« his behalf, complain to the lord shot “ faid Yo 
“ cellor, or Jord keeper, or any one of his 

4+ majeity’s jultices either of the one bench / 
“ or of the other, ot the barons of the ex- 


or taki 
* chequer of the degree of the'coif, and the ° Hoe 


yor mote faseties in'any fu 


** faid lord chancelloi, Si. of ingf to their diferetions, havi 
‘ upon view of the copy oft nt of qualit bet the Mist capes 
* commitmentor detainer, pedis 44 Ma 


“6 ohn a of King’s rhaan Peat 
oh at the ‘next alfizes, &e. 0 







«upon oath made, that {uch copy, was a 
@ med to rg perfon in-whofe 
cuftody. the i 1 


rey 





ag Saal é 
{0 any of the faid j wl 
rfome jultice oF 















ogether with the habeas corpus fase siekamanrdetent 

to remove the indiétment, yet in a of felony, tho the body -- 

rd. be returned and filed, the court may remand him and the 

‘by the ftatute of 6 H. 8. cap. 6. but in other cafes the record 

not be remanded, but they muft proceed i in the King’s bench both 

to pleading, trial, and judgment. 

But if the body be removed by Aabeas corpus, and the ae alfvray 

fe _eartiorari, but the record not filed, tho the return upon the habeas 

s be filed, a procedendo may itfue to the court below. ee 

nd thus far for the Aabeds corpus in i king’ s bench¢ 

y virtue of the ftatute of A/agna Chart}, and by the’ very common 

yan habeas corpus in criminal caufes mfy iffue cut yf the Chancery. 

he on Magna Charta, cap. 29, 2 Infit. p. 55. 4 ) 

But it feems regularly this thould jue out of this(céurt in the vaca- | 
tion time, butout of the king’s bench in the term-tine, as in cafoofa 
habe fe a prohibition. 38 E. 3. 14. a. B. Superfedeas 13. 

. When the cate is returned, the chancellor may judge of the fufh- 
“gency or infufficiency thereof, and may dif¢harge or bail the prifoner 

__o appear in the king’s Kench, or may propriis manibus deliver the re- 

| cordinto the king’s bench}together with the body, and thereupon the 

oh _ court of king’s hench toa oceed to bail, paar ss or’ commit the 

be ~~ 






es tobe coleplel oroffenders Tent to be 
ee ae where their offenfes were com- 
‘the court i ata imed and 
cour orj ‘a an 
‘make any efeape by , the couitiauance thereof A 
‘is further’ provid ee few sites By ats Sellar ogre de pas . 
th ‘in open’ court, nor at any chet 


ears by order of enort st por chorant~ sebrheonl 


























turned o: 
er for the chaltslial igi dndeact ia procet tt cr 
And if the habeas corpus, and alfo a,certiorari be granted, 
in Chancery and the. caufe and body be returned there, they a 
fent into the king’s bench; if. the body only be returned with 1] 
caufes by Aabeas corpus into, the Chancery, and delivesed over into tl 


and either by Srenplends remand him, or nih ccrored to 
the record alfo, and thereupon caer bel eee 
_ as there fhall be canfe. 
But the fending an habcas.corpus ad faciendun & recip 
the chancelior for perfony arrefted in civil caufes, pis 
execution, i: neither wat can diiad by law, nor antient ufage, and 
_ ticularly forbiden by the ftatute (2 HL. 5. cap. "2. as to psfons in 
execution. , } * 
And thus far f bailing by habeas corpus. & 
* ae oe ted the writ de odio & ati@ for a man secultd of alls 
Slaughter, in fome places called a writ de bono & maln-and de ponendo 
ad ballium, itis grounded upon the ftatute of Magna Charta, cap. 
repealed by 28 E. 3. cap. 9. and revived again, as is fuppofed, by 42 
E. 3. cap. 1. whereby all a&ts made againft Magna Charta are’ peal 
ed. Jt isja writ much out of ufe, but the wh 
it is put together by my lord Coke upon Ma 
Infiit. p. 42. ragh sy #39. 2 “ p. 55, and ihe 
toylelt + 


hietibiis. a "Paste sind Ye mn ingle F 
bailed by twelve perfons, am Co ie 
And now the juftices Tee seal og 
twice & Yess Sie in the four nor i 
to his trial as ot 


















it os p Pa ofici Sal writ at common aw 
indi&ed before him ‘in his Zurn, or upon aycommiffion 
him; but this power is in effect taken away from him in. 
| cafes of felony, by the flatutes of 28 E..3. cap. 9. and by the 
: te ‘of L E. 4,cap. 1, and 1 Rs 3. cap. 3. transferred to the jultices 
of the peace; as hath been before declared. 
. The marthal of the king’s bench took upon him antiently virtute 
Bei ‘to bail perfons indicted or appealed; but this is wholly taken 
: ga by the ftatute of 5 £. 3. cap. 8. 


/ 
/ 


3 Wilfon, 172. 188. 
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a bufinefs preparatory to the difcovery of icles, al preparing 
¢ againft them, and to ‘the helping of perforis’ robbed to their 
2. Becaufe itis found by experience of great ufe and necflity, 
i M4 in thefe times, where felonies and robberies are fo frequent. 
nd therefore this means of difcoyering of them is now grown common 
» much. mote than in aytient times ; and if it fhould be difufed 

aced, it would of public i inconvenience ; and Onn 




















ind felony connie: and eae sean h 
caute to fufpeét they are'in fuch @ houfe or Sev -and do £ 
reafons of fuch fufpicion. |, 

And the/fore : do sath it, that a eae warrant to fearch i 


pouty where the party affigns before the juftice his fufpicion aa the 
probable caufe thereof, for thefe warrants are paecrc and mutt 
be granted upon examination of the fa@. 

And therefore I take thofe general warrants dotnet’ -_ a 
made many fimes before any felony committed, are not juttifiable, 
it makes the party to beim effeét the judge; and therefore fear 
made by pretenfe offuch-general warrants give no more power ) 
officer or party, than what they may do by law without them. Re 

2. It is fit that fuch warrants to fearch do exprefs, that faith nail 
made in the @ay-time, and tho I willnot fay they are unlawful without. - 
fuch aie, yet they are very inconvenient without it, for many’ 
times, under pretenfe of fearches made inthe night, robberies and. 
burglaries have been committed (*), and at~ beft it creates gteat 
difturbance, 

3. They ought to be directed to conftables and other public officers 
whereof the law takes notice, and not to private’ perfons, tho itis fit 
the party complaining fhould be prefent and affiftant, becaufe 
knows his goods, ‘ 

4. It oughtato command, ‘that the goods found, together w 
party in whofe cuftody they are found, be brought before fome j 
of the peace, to the end that upon farther examination of the fact 
goods and party, in whofe cuftody her sige ane be li r 
as to law fhall appertain. - " ' 

And the reafon is, tho the regeiving: oat fiolen goods doth 
faéto make a man an bine to f , tho: he 
fiolen (+), a pain bi 








“IL | Touching the aura of this warrant. 
1. Whether the ftolen goods are in the fuipedted houfe or not, the 
i em and ‘his afiftants in the day-time may enter per offia aperta to 
make fearch, and it is juftifiabla by this warrant. 
". 2. Tf the door be thut, and upon demand it be refufed (D be opened 
by them within, if the ftolen goods be in the houfe, the officer may’ 
' break open the door, and neither the officer nor the party that comes 
in his affiftance are punifhable for it, but may juftify it upon the ge- 
neral iffue by the ftatute of 7 Fac. cap. 5. fo that in eventu it is juftifi- 
able by both, for it is a procefs for the king, and includes a non omit- 
' tas, and the very having of the goods carries a fafficient ground primd 
facie of fufpicion, that he was the felon that ftole them, and may be 
“thereupon juftifiably arrefted. 
3. If the goods be not in the houfe, yet it feems the officer is ex- 
eufed that breaks open the door to fearch, becaufe he fearcheth by 
warrant, and could not know whether the goods were there till fearch 
‘made; but it feems the party that made the fuggeftion;is punifhable in 
‘fach cafe, for as to him the breaking of the door is ™ eventu lawful or 
» unlawful, viz. lawful, if the goods are there ; unlawful, if not there. 
Ill. Now upon the return of this warrant executed, the juftice, 
before whom it is returned, hath thefe things to do: 
"1. As touching the goods brought before him, if it appears they 
‘were not ftolen, ‘they are to be reftored to the poffeffor; if it appears 
er were ftolen, they are not to be delivered to the proprietor, but 
ofited in the hand of the theriff or conftable, to the end the patty 
may proceed by 5: and conviéting the offender to have 
“teftitution. 
2 “AS touching the, party, that had the cuftody of the cle: 
“If they were not ftolen, then he is to be difcharged. 
3 “Hf ftolen, but'not by him, ‘but by another thaffpld ordelivered them 
[se] ‘to him, if it appears that he was ignorant that they were 
ftdleh, he may ‘be difcharged as an ‘offender, ‘and bound over 
to give evidence as a/witnefs agaiaft him that fold them ; if it appears 
“he was knowing ‘they Were ftolen, itis fit ¥0 bind him over to anfwer 
A the felony, 7 there is-a ioe caule of an:aeem at leafithat he 








CHAP. 








CHAP. XIX. — 



















Concerning» Prefentments, Toquifitions, a Indidtment, and their 
kinds. Ke 


"HAVE gone through thofe matters, that are preparatory to the 
proceeding againft malefaétors in the feveral courts, wherein their ~ 
offenfes are punithable, mamely, the arreft and imprifonment, or 
bailing of offenders, and the feveral jurifdiGtions, and juftices, an 
minifters of juftice concerned thereifp. Se 
That which follows to be ae aye is the manner Scie 


the moft profecutions of this nature are by indichanent or Pr 
and therefore I fhall confider this firft. 


Touching igdi@tments and prefentments. 2. Peddie 3. \r 

ment. 4. Pleasofthe offender. . Trial, 6. Judgment. LE 
cution. Each of which will take in feveral preci \e 
diftributions. 


gularly an sebee') is an accufation given ae agai anor 
the grand inqueft for fome nrifdemeanor whereunto jhe is-put » 
to anfwer; but prefentinents do not only iclede SRR i dis 





* ments, 2 Where-a man thall be put to.anfiver inc m 
indiGment. ee ee 








a Piet ovcing the Great} kinds of pete ‘atin and 
‘ _indi&mens i in matters capital. 
They may be diftinguithed, 1. In relation to the courts or judi- 
Gi 4 catories, or jurifdictions, where, they are made, | 
h “And, 2. In refpect of their effedts or natures. ‘ 
ty it ioe Be “Touching the former branch of diftribution ‘in relation to the . 
a ‘jurifdiGiions where made, and that multiplies prefentments or indict- 
| ments according to the jurifdi€tions, as fome are’ in the leet, fome in 
th theriff’s Turn, fome before the coroner, fome before juftices of 
i peace, jultices of oyer and terminer, gaol-delivery, king’s bench, 
‘ whereof ehough before hath been faid, and fhall not need here to be 
i i repeated. : ¥ 
j » But thofe, that moft concern capital offenfes, are fuch as are taken 
“4 before thé coroner, or fach as are taken before juftices by commiffion, 
fe : whereof more fliall be faid:'in the enfuing chapters. 
_ * “TL. As to the fecond kind of diftribution in refpeét,of the nature 
ie and effe& thereof. ex 





hes i! 1. Some prefentments are of themfelves conviétions, and not irae 
». werfable. 


2. Others are not convictions, but only in nature of informations, 
by anit therefore traverfable. 
me » Regularly all prefentments or indictments before juftices of the 
peace, oyer and terminer, gaol-delivery, &c. are traverfable, and con- 
“clude s not, the party or thofe claiming under him. 
Pa Nant And therefore, tho it hath been held, that the prefent- 
Mp ment of a felo de fe before the coroner be not traverfable, 
quo fupra, em t of all hands it is agreed, that a prefentment of a 
Fi 7, before j hi ices of peace or ayer and terminer is traverfable by 
ry be Sc. Co. P.C. cap. &. p. 55,.H, 37 Eliz. B. R. 














lie oH be made Super vifum corporis, hat A. kild B. anil 
this prefentment of the flight is held not traverfable, but con- 
i) e to forfeit the goods, tho he be after acquitted of the felony, 
exprefly found | y the petty jury upon his trial, that non /e re- 
(a), 13 A. 4, 13. b, Forfeiture 32. 8.£. 3. Forfeituyze 35. 
% Dy. 238. et And the fame law i is, if it be found fuper vifum — 


eistomre was pire. ce this Kom ¥ 












the fight. 3 E, 3. Coron. 289, 290. 312. eae 
But if before juftices affigned to hear and determine, i it be pre 
hat 7. S. committed a felony and fled; or if upon the arraignm 
a perfon for felony he be found not. fuilty, and that he fled, 
but in nature of an ingueft of office, and the flight is traverfable in 
an action, or information, or /cire facias brought by. the king forthe 
goods of the perfon; 37 Afiz. 7. 47 £. 3. 26.@. And all the reas 
fon, that can be given why the coroner’s ingueft of a fugam fecit is. 
conclufive, and not the other, is oaly, that which is s given, $ J E. +. 4. a 
Ceo eff un ancient pofitif ley del coron’. 
If a man be prefented to have fufferd an sieie becaufe i in th 
cafe the party is at leaft to. be fined, he fhall have, his bie, 
and is not concluded by it. hee 
But if either before the juftices in ore, or before the coroner, a 
efcape be prefented upon.a vill either before or after the arreft,: 
held not to be traverfable, becaufe there is only an amercement 
be fet upon the vill, wx. villata in mifericordid ; and the reafon. y ve 
by Stamford is, quia de minimis non curat lex ; ; Stamf, P.C. Lib. 
cap. 32. f. 35. b. 
But if it fail out, that there be an indiGtment for fach an ef fe 
there hath been been formerly againft the city of London for 
the efcape of thofe that riotoufly kild Dr. Lamb (¢ » who Lae 
thereupon fined 20001, ) fuch an. indi&ment.i i not } 
traverfable. | 
Whether an inquifition of a flo de fe 1 before the c o 
verfable, vide que fupra, Part.\. cap, 31. pr #14. ¢ 
And there are no. prefentments befides what are 
that are in themfelves convictions and not trave 
meiit in a leet of bloodthed or the like, ps er 






















a “thee upon a ciagdeaabinn the idle cannot fet a fine upon 
a fuppofed unlawful fifhing or the like, unlefs the party comes in 
‘and confelies it, ér pleads to. it, and be convicted by a jury of the 
offenfe. 

‘A prefentment of a riot or forcible detainer by a juftice or two juf- 
tices of peace, a8 the cafe fliall require, is a conviction by the flatute 
Of 15 R. 2. cap. 2. 8 H..6. cap. 9. 13 H. 4. cap. 1. 

~ But a prefentment by a juftice of a default in repairs of an high- 
way, tho by the ftatute of 5 Eliz. cap. 19. it is fuch a prefentment 
as the parties fhall be put to anfwer, yet it is not conclufive, but the 

i Pi rareric of the party is faved by the ftatute; and it is but reafon, for 

tho the view of the juftice can afcertain the decay or want of repairs, 
yet it cannot afcertaif’ in what parifh it lies, or who is bound by 

. <a or prefcription to repair. 


* Titles, Indi&ment & Prefentment. 4 Black{. Com, chy 23. p..g0%, 302-3076 
Index to 2 Hawk. P.C, tit. Indi€tment. Prefentment, 





a 
es 
| x96) bi eA XX: 
‘ aide Ge 
Ea Wate ite frall be put to anfwer iz criminal and capita! offenfes 
bcd al Without indi@tment at the king’s fuit. 


A ae the common law there were feveral means of putting the 
party to aniwes a yi without any indictment, fome where- 















I. If a thief or robber were taken withthe mainouwre, cum manu 
, and the mainowore brought into coutt with the prifoner, he 
: ld have been arraigned upon the mainguore at the king’s {uit-; 

- 8 Coron. 156. And therefore JZ. 18 & 19 B. 1. coram rege, 
28. Norf. Et quia predidfus Johannes de Brampton [ falfarins 
ili regis B brevinin Suorum, ut dicitur;] non eft appellatus, nec in- 
i US, nee Captus cum manu opere, per quod Jeéia domino regi in hujuf-. 
adi cafie pose/t competere, ided Lagkaraie ef, quid] preditius Jo- 
beso! {feat inde] fine die, Bee 

dT. 10. £. 2. rot. 132. pe Robert Legat Legat was arraigned 
counterfeiti eligi ean 











snake into csinedinoci:dalblibil wistesinheskaeT: 


and was acquit (*). 

But upon a bare information or bill, without indi&tment or pre 
mainouvre at common law, no party was to be put to anfwer for a 
felony ; and therefore, AZ. 20 & 21 H. 1. coram rege, rot, 27. Him 
hernia, William Prene, the king’s carpenter in Ireland, being ac~ 
cufed for felony by a bill in the king’s-bench there, and convitted 





+ and condemned, but after ranfomed for 200/, and a writ of error 


brought in the king’s-bench in Eng/and, and affigned, that he ought 
not to be put to anfwer in cafe of life or member per worem & per 
billam, quam Nigellus le Broun, porrexit versits ip/um, lickt, . 

non effet indidtatus per 12. (f,). [ 49°] 

But it feems to me, that this proceeding upon the mainouvre is 
wholly taken away by the ftatutes of 25 B. 3. cap. 4. 28£. 3. cape 
42 E. 3. cap. 3. and therefore I do not find any proceeding upon dhe © 
mainouvre fince thefe ftatutes. 

IL. A fecond’ fort of proceeding in cafes capital without indiGtment 
is, where an appeal is brought at the fuit of the party, and the plains 
tiff is nonfuit upon that appeal, yet the offender fhall be arraigned ag — 
the king’s fuit upon fuch appeal; and fo it is in ‘eafe the appellant 
die or releafe ; and in fuch cafe, altho the party be indidted as well 
as appeald, yet upon the nonfuit of the plaintiff, the veteneting: | 
for the king hall not be upon the indictment, but upon gihian 
4 £. 4. 10. a. 

But this hath thefe two yo qualifications. 

1. It muft be where the plaintiff in the appeal hath ‘either: declared — 
upon his appeal by writ, or formed his appeal ‘by bill, for the bare’ 
fuing of a writ without a declaration is not fuch an appeal as, thie * 
party being nonfuit, the defendant fhall be thereupon arraigned; for 


iy Vide Patt 1. 'p 186 nion, “ Quod predi@um record ses ] 
) Phat cafe Xa thus; Wiliam Pree“ eee ‘& adnichilandum & idea ; 
‘ier for error that “ par - we le mandatum eft — juttic’ itterniat: ‘af 
*“ commune laie de Engleterre, ¢ de Irt- gi cov corrigat, &c. & ae ee fecuritate 
“ 





** Jaund, veut, ke nul ho: ax bille Williélmo 

“ faunz énditement, ou os fede. ia *¢ incom’ = Qliquill debuis, & » 

ach ec eon oy hoc convocandis' ponat p: ‘ 
whe the tid ne mis Bose > = < Willielmum ets core 
Se Som eloniiz accul; _ * tis locis, fi aliquis vel 

cu aie a  indigtare five appells 

Pig: enqueft, ne par “oo 
Be ae Se 
of king’e-beoth in Brgland were of opin. 





ag in The writ may ‘abtibetgh in his name i a ftranger-without his 
"privity. © 2. Pecaufe the writ alone contains not fuch certainty of 
- time; plage, andotlier matters, whereby'the party may be put to an- 
. wer. 1A: 6. b. 

5. VT mutt be where an. appeal i is well begun, and by a party en- 
“abled to’ profecute it, therefore, if the appeal abates, becaufe a plain- 
‘tHF is outlawed; or a woman (who-cannot bring an appeal, but only 

ts #7 of the death of her hufband,) or Ww the year and day be paft, 
be At5° Jie by the mifnofmer of the defendant, &c. there the ap- 
““pellee fhatl not be arraigned at the king’s fuit, becaufe the appeal was 

#. mever good, but fhall be difmiffed, only the judges may arraign him 
upon an indiétment, if any be before them for that offenfe, or if none 

pt ibe, yet they may bind him over to another feflions, and in the mean 
Aime to be of good behaviour; 19 E. 2. Coron. 317. All the learn- 

” Gop touching this bufinefs is fully declared by Stamf. Lib. IL. cap. 59. 
Fe 147. & Jequentibus. 
PHI. A’ third fort is upon an appeal by an approver, but the 
 Fahole learning touching that will come in its proper place here- 
~ Ssafter (eg). 
} / TV. The fourth fort is by appeals by particular perfons, efpecially 
<ePtreafon i in parliament ; and this was very frequent in antient times, 
| in the time of R. 2. namely anno feptimo, undecimo & duc- 
 dteina, which bred great inconveniencies. 
_ And therefore by the ftatute of 1H. 4. cap. 14: all thefe kinds of 
; : in parliament are wholly taken away ; and fince that time I 

i S23 fuch appeals brought in parliament. 

a Bnd therefore, when the now earl of Briffol, in this prefert par- 

wi in the'lords houfe preferd articles of high-treafonand other 

fae ts againft the earl of Clarendon, then lord chancellor, 
ities ‘upon.a reference unto all the judges, and upon, great canfideration the 
cs und ‘voce returned. their opinion, that thefe articles were con- 
rto the ftarute of 1 Hi 4. and could not be preferd in the lords 
a the faid earl; orany otherprivate perfon (‘). 
impeachments: -by the houfe of commons of high treafon, or 
her maiemneasiors i in the lords-houfe have been frequently in prac- 
er be “ ik cogent onm wa are neither within 
a i “4 
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the words nor intent of that ftatute, for it is a prefentment by the 
moft folemn grand inqueft of the whole kingdom. AIAES . 
V. If in a civil ation de uxore raptd cum bonis viri, wpon not 
guilty pleaded, the defendant be convicted, this antiently ferved i » 
nature of an indictment of felony, 13 Afiz. 6 18 E. 3. 32, a. Pi tna 
Stamf. P. C. f. 94. 6. So if upon a fpecial verdi& in tref- ° 
pafs brought in the king’s-bench, it be found, that the dealt ” 
* fendant took them felonioufly, antiently this ferved for an indiCenent. 
31 E. 1. Enditement 31. ra j 
So if in an aétion of flander for calling a man thief, the defendamt 
juftifies that he ftole goods, and iffue thereupon taken, it be found | 
for the defendant, if this be in the king’s-bench, and fora felony ia 
the fame county where the court fits, or if it be before juftices of 
affize, who have alfo a commiffion of gaol-delivery, he fhall be forth= 
with arraigned upon this verdi€t as ‘on an indictment, and thereafon ~ 
is, becaufe here ,js a verdi€t of twelve men in thefe cafes, and foithe 
verdict, tho in a civil aétion, _ferves the king’s fuit as an indiétment, 
and is not contrary.to the acts of 25, 28, & 42 #. 3. which ena@y | 
that no man fhall be put to anfwer, {Fc. but upon indi€iment or nm 
sentment. ; 
But if the fheriff returns a refcue of a prifoner taken Sor. long i 
1H. 7. 6. a. or a breach of prifon by one arrefted for felony, 
2 E.3. 1. b. this is not fufficient to arraign the party, nor doth it 
countervail an indi€tment, for it is not by the oath of twelve meng 
vide hoc totum, Stamf. P.C. Lib. Ul. tap. 29. f. 95. a. we eo gat 
By the ftatute of 11 H. 7. cap. 3, there ores ovest'gieun Sao 
ceed upon all penal ftatutes by information: before jultices of affize hey 
and peace, but there: j is an exception of all cafes of treafon, murder , 
and felony. OTE gee? 
Ill ufe-was made of this ftatute by Emp/on and Dudley, and great’ 
inconvenience and trouble to the people did arife by it, and Cer NEMy 
by 1 H. 8. cap. 6. it-was tepeald. we 
And tho informations are prattifed oftentimes j haconwelell ie 
in cafes criminal, and by many penal) ftatutes the profecution upon Ne 
them is by, the aéts themfelves limited to be by ils pannel 4 
or inditiment, yet thus much is obfervable. - fe aia 
qi. That the method of profeeution of cepitaloffentes is ill to Be 
Keer: ys Galas stare Ee AI ihe 
esd f ae : tee ad 2 That 
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\ 2. ‘That in all criminal caufes the moft regular and fafe way, and 

He moft confonant to the flatutes of Magna Carta, cap. 29. 5 E. 3. 
ap. 9 25 En 3. cap. 4 28 E..3. cap. 3. 88 42 E. 3. cap. 3. is by 
eerie extent of of twelve {worn men. 





, ps") CHAP. XXL 


Who may be indifiors, and where and how returned. 


BF NQUISITIONS, prefentments, or indictments are taken before 
courts, or officers of feveral kinds, and accordingly by acts of 
i feveral things are prefcribed touching them. 
» Touching inquefis before coroners: By the flatute of 4 £. 3. 
officio coronatoris, the coroner is to iffue his precept to four, five 
‘ er fix vills to appear before him at a certain day to make inquiry, 
this precept iis directed to the conftables of the vills, who accordingly 
give fummons to a competent number of inquirers, twelve at Jeait 
(i), and by them the inquifition is made, when they have been {worn 
amd have heard their evidence upon oath taken before the eoraner. 

- © ML Pouching inquefis of felonies in leets and Turns. By the fta- 
suteof Wefiminfler & cap. 13. indi&tments in the theriffs Turns are 
‘to be by twelve at leaft, and they are to {et their feals to the inqui- 
- tions, otherwife they are void (4). 

dnd by the ftatutevof 1 E. 3. cap. 17. which extends as well to 
cian Turns, they are toibe by indenture, one part to.remain with 
| the inditors, the other with the theriff or fteward. 

“And 'by the ftatute of 1 R. 3. cap... novperfon thall be returned 
_ apon @-paninel in the theriff’s Turns, unlefs he hath 205. per ann. 
_of freehold, or 265. 8d. of copyhold, 2, RLS IR in the Zurn 
Lariam fhall be void. 

 Butsnow by the ftatute of 12. 4. cap. 2. the theriff cannot pro- 

q Aabsboslaiainy indi&ments for felony, or-otherwife taken in his Zurn, 
- but muft fend them to the feffions of the peace, and the juftices there 
| eto mabe _— oe ‘thereupon. " 
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neue be care taken, 2. Tier thc dealings 
of fuch matters only, as are within the jurifdiGion of the theriff’s 
Zurn, otherwife the juftices may not proceed upon them, 42.4) - 
31 a. 8 £. 4.5. b. (*) and 2. That they \be by ile pt 2 
ture, and under the feals of the prefenters, according to the "$34 ss 
former ftatutes. : 

III. Indi&tments taken in the county of Lancaffer before the theriff 

* or juftices againft any perfon inhabiting out of the fame county, or 
taken in any other county again inhabitants of the county of Lame 
cafler, ought to be by twelve men, and each indictor to have lands — 
or tenements of the yearly value of 5/. by the ftatute of 33 H. 6, — 
cap. 2. (t). 

IV. ‘Touching murders, &c. committed in the king’s pasion) the 
ftatute of 33 H. 8. cap. 12. hath appointed, that twenty-four of the 
king’s yeomen officers of the cheque-roll of the king’s houfe hall 'be 
returned to make, inquiry, and the trial to be by ajury of the —_ 
men officers., 

V. Concerning inquiries to be made before juftices i itinerant, the +. 
courfe was this: There firft went out the writ of the common 
fummons of the eyre, directed to the theriff to fummon de gud- 
libet villé quatuor homines &8 prepofitum, &B de quolibet burgo dum — 
decim legates burgenfes, to be at the day and place for the «ym, 
and upon that day the ¢heriff and lords of liberties were 10 returm 
the names of the bailiffs of their hundreds and liberties, gnd thofe ~ 
bailiffs were fworn to elect two men in their feveral hundreds, andl — 
prefent their names to the court, and thefe two hundreders ‘for cach 
hundred were to choofe of themfelves, and the reft of their feveral 
hundreders refpeGtively, ordinarily fixteen, or fometimes only twelve, 
who were feverally fworn upon inquiries and prefentments of things — 
done within ‘their hundred, as fo many grand inquetts for every — 
feveral hundred, and the twelve returned for each borough werethe 
grand inqueft for the borough; this caufed a vaft and chargeable at 
tendance upon-the courts in ‘eyre, and hath ‘been long difufed, atid 
therefore'l {hall ‘not fay more of ‘it. Why be Ts 

VI. Copcerning the choofing and returning of ‘the grand jury be 
fore juttices affigned to ‘keep the peace, ‘eyer and ‘terminer, mig if 
delivery, I fhall ‘be fornewhat more large; *becaufe, ‘before 
jattices, onfinarily, “cxihingl and capital canis’ are Beard oe a 
termined. tas Pelt, wpe Met | a 
ai 0 Ba osha 7. * (#) Pag 1. Pt Upon } ‘ 
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Upon the fummons of any fefhion of the peace, there goes out a 
precept either in the name of the king, or of twe-or more juf- 
tices of peace, direéted to the theriff, that nom omittas propter aliquam 
Libertatem in ballivd tud, quin eam ingrediaris, &8 venire fac? tali 
die ac loco viginti quatuor liberos && legales hamines de quolibet hun- 
dredo in ballivd tud, tam infra libertates, quam extra, ad faciendum 
exequendum ea que ex parte domini regis tunc &8 ibidem eis injungantur, 
and a /cire fac’ to all coroners, conftables, and bailiffs, &'c. to be there 
at that day. Lamb. Lib. Wi. cap. 2. 

And according to others, Venire fac’ viginti quatuor liberos && le~ 
gales homines de quolibet hundred in ballivd tnd, quorum quilibet habeat 
40s. per ann. liberi tenementi ad minus, venire fac’ etiam viginti qua- 
tuor tam milites quam alios probos & legales homines de corpore com” 
tui, quorum quilibet habeat 40s. de terris &F tenementis liberi tene- 
menti, ‘ad inguirend’ fuper iis, qua ex parte domini regis ad tunc 
ihidem eis injungerentur, premunientes, omnes jufticiarios ad pacem, 
conftabularios, Fc. Crompt. f. 212. a. 

‘And im cafes of commiffions of oyer and terminer, and gaol- 
delivery, Quod non omittas propter aliquam libertatem, quin eam in= 
grediaris, & venire fac’ tam viginti quatuor probos & legales homines 
de quolibet hundredo com’ predic?’ , ad inguirendum, pra[entandum, 
faciendum 8 exequendum ea omnia, que ex parte domini regis tunc 
. tbidem eis injungerentur, quam alios viginti quatuor probos & legales 


~ homines:decom’ pradi? ad faciend’ juratam inter dominum regem 


x prifones preediétos, &ce. Co. Entr. f. 55. a, 


Upon this precept. the theriff is to return twenty-four or more out 
of the whole county, namely, a confiderable number out of every 
‘hundred, out of which the grand inqueft at the feflions of the peace, 
jer and terminer, or gaol-delivery, are taken and {worn ad inguiren- 


"dum pro domino rege & corpore comitatés, (notas antiently in cyre, a 


; kind. of. grand ingueft out of every hundred); but in fome counties, 
-which-confift of gildable and fuch franchife, where anciently feveral 
juftices of gaol-delivery fat, as in Suffolk (*), there are two grand 


Furies, one for the gildable, another for the franchife, becaufe there 
eh are two feveral. commiffions of gaol-delivery. 








3 & ss, Now touching the grand jury thus returned before juftices 


aks there are fome chines confiderable, 


on ncemnas ee Fae te ta : 
* aes $a * ‘ a _ They. 


cbs Mites a ee eT 


. 






They nasal £9 degiles homines, ide niaetei h al é 


the indi€tors be outlawd, tho in a perfonal ation, it is a fufficient, 


plea to avoid the indigtment ; 11H. 4.41 5. AL. 4 Car. BL R. Croke | 
p. 134, Sir William Waithipole’s \cafe, andthe ftatute of 11H. 4 . 


cap. 9. hereaftes mentioned fortifies this, de quo infra. 
And therefore if any of them be attainted ina confpiracy, or dates 
tantum, or of perjury, or outlawd in any perfonal a@ion, or attaint, 
of felony, or in a premunire, they are not to be indigtors, becaule im 
law they are not probi & legates. Lamb. Fuftic.. 392. 
Touching their annuus cenfus, 1 do not find any thing damnaitali 


but freeholders they ought to be. The ftatute of 2 H. 5. cap. 3. that ca 


requires jurors that pafs upon the trial of a man’s life, to have 40s. per 


ann. freehold, hath been the meafure by which the freehold of grand. 


jerymen hath been meafured in precepts of f{ummons of feffions (+), « 
By the ftatute of 11 H. 4. cap. ultime, reciting, that inquefts had, 
been formerly retyrned of perfons outlawd, fled to fanctuary for trea~ 
fon or felony, &c. enacts, “ That no indi&tments be made by fach. - 
« perfons, but by inqueft of loyal fubjects returned by the theriffsor 
“ bailiffs duly, without denomination of any perfon, but only by the 
« {yor bailiffs and minifters of the fheriff; and if any indiStment be ra 


“ otherwife taken, it be void.” fa liey 


cafe, above cited. That it extends to coroners inquelts. ‘2. It is 
a good plea upon ae ftatute, that one of the indictors is outlawd , ime 


yy te | 
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Upon this PE it hath been refolyed in ‘Sir William Wishipalle is 
os 





a perfonal ation, as well as of felony, or that any of the jarors were os i 


impanneld at the denomination of any, contrary to this ftatute. 
By the ftatute of 3H. 8. cap. 12. it is enacted, “ That the juftices 

“ of gaol-delivery, and juftices of peace, whereof one of the quar iim, 

“in open feffions, may reform the pannels returned iis theriff, ; 






“ (which be not-at the fuit of the parties), b putti to, and Ries? 
( pa y. putting fi 56°] Ke 


“taking out the names of the perfons returned, and fhall 


“ command the fheriff to return the fame accordingly, upon nae ei 


* 901. and the king’s pardon to be no bar to the profecutor.” + came, 

This a extends not only to pannels of grand inguefts returned, bug ; 
alfo to pannels of the petty jury, commonly called the jury of lifeand. 
death, which may be reformed by the juftices according to this. 
sot pe Se ee ae ae ee 
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siciagest inqueft returned the firft day of the feSGions, and fworn, 


. commonly ferves the whole feffions of the peace, oyer and terminer, or 


gaol delivery ; yet the court may command another grand inqueft to 
be returned and {worn, which is done ordinarily upon two occafions. 
I, If before the end of the fefions, the grand jury having brought 
am all their bills, are difcharged by the court, and after that difcharge, 
either fome new felony, or other mif€emeanor is committed, and the 


party taken and brought into gaol ; or if after the difcharge of the grand °° 


inqueft, fome offender be taken and brought i during the feffions. 
In the former cafe, there is a neceflity te make a fpecial record of the 
adjournment of the feffions from day today, becaufe otherwife the 
whole feffions are in fuppofition of law only the firft day, and therefore 
without the entry of fuch adjournment, the offenfe and proceedings will 
be; in fuppofition of law, after the feffions ended, and fo the pro- 
eceding will be erroncous (*): this was the cafe of Sampfon (4), who 
being arraigned and tried for a murder committed affer the firft day of 


- the feffions, and before the feffions ended, for want of entry of an ad- 


journment it was ruled erroneous. And the fame is to be obferved, if 

upon record it appears, that the grand inqueft was returned after the 

firft day of the feffions, unlefs an adjournment be entered of record. 
2. The fecond ordinary inftance of a new grand jury returned, is 


upon the ftatute of 3 H. 7. cap. 1. namely, a grand inqueft impannel- 


_ Ted to inquire of the concealment of another grand inqueft, upon 
which defaults prefented, the former grand inqueft is to be amerced ; 
__ and this, tho it mentions only an inqueft thus to be taken by juftices 


re rae eta eens ae Shoring ete and hath been 
57 J praétifed there accordingly in my knowledge, and poflibly at 


the feffions of oyer and terminer and gaol-delivery, tho that can rarely 


ome in queftion, becaufe the feflions of the peace ordinarily accom- 


% pare commiffions. 


And this Schreier ilce arcane the grand inqueft, 


they refufe to prefent fuch things as are within their charge, and 
‘for which they have probable evidence to make a prefentment ; but of 


f » this more in the next chapter. inySh, 





HE coroners  inqueh ‘ei “anhalt 

if it be .offeted to them, soi dist wihaed 
fo muchn aceufation or an indictment, «as ai 
of office, quomedo J. S. ad mortem fuain devenit, he 
that the offender may be arraigned upon that 


But the grand inqueft before juftices of peace, aa 


and terminer; ought only to hear the evidence for the 
cafe there be probable evidence “y oug 
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und the. or mut er (yea or for man- 
pleading not guilty, he {pecial ‘matter is 
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E and them to copfider better of it, or may 
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